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Abstracts

Albania
Dr. Ledina Mandia
Marital Property Regimes in Albania

In most countries of the world there are alternative marital property regimes, usually Community and Separate Property regimes.  In Albania until the Family Code of 2003 there was only one property regime, that of legal community property, by which it was presumed that spouses have equal parts until the contrary was proved.
	
Through the Family Code, for the first time the Albanian legislation introduced two marital property regimes. The Community Property regime is divided into the Legal Community and the Community Contract (Marriage Contract). The future spouses may decide to formalize an agreement to regulate their property regime in the future. Even spouses who married under the previous legislation, however, have the right to revise the marital property regime for the future.
Legislation has made progress, taking into account the principle of equality between men and women on the one hand, but also that of contractual freedom on the other hand. In this way, referring to the law in force, the spouses may agree on their marital property regime in advance, regardless of the direction that will take their marital life in the future. Contemporary legislation relating to marital property regimes has a limited application in practice, however, because of various prejudices in the Albanian society in terms of the marriage contract.

Australia
Lisa Young
The Problem with Child Support Reform in Australia: Departure Applications – A Case in Point

Child support is a highly controversial policy area, no matter the system in place.  Like other areas of family law, there are very vocal, and disaffected, lobby groups whose success in driving reform agendas is well documented. There may well be good cause to have an ongoing process of evaluation and review of a scheme such as Australia has in place for child support. However, reform is expensive and child support is complex.  Thus, it behoves the government to develop a robust plan for ongoing reforms, which will take account of the complexity of the system, avoid repetition and rely on sound evidence. The most recent move by the Australian government to consider reform of the child support scheme reflects none of this, but rather is another election-driven reaction to time worn calls for change from lobby groups. The genesis of this process, together with its methodology and lack of expertise of the relevant committee has resulted in a disappointing report. This was particularly the case where matters of legal substance (as opposed to process) were considered.  Against this backdrop, this Chapter critiques the treatment of departures from child support assessments – and in particular the often-raised issues of the payment of private school fees and a parent’s financial circumstances.

Canada
Martha Bailey
Protecting Children in Canada

Canadian courts and the legislatures have been addressing various issues relating to the protection of children. This note will focus on three of those issues: 1) the protection of the best interests of unaccompanied minors under immigration law; 2) whether determination of a child’s habitual residence for the purposes of an application under the Convention on the Civil Aspects of International Child Abduction should be based on the integration of the child in a social and family environment or on the intentions of the parents; and 3) parentage of children born as the result of surrogacy arrangements.

China
Chen Wei, Shi Lei
Cohabitation in China: Legislation and Practice

Some people in China live as cohabitants. Some of these are expecting a marriage to follow. Some celebrated their marriage in traditional ways but did not register their marriage in a registration office. Some of the elderly choose this lifestyle for their remaining life journeys due to opposition to their marriage from their children or worry about property disputes if they married and divorced. According to the present laws and regulations, cohabitants do not have the same rights and duties as do married couples. To explore whether the present laws and regulations can provide full and satisfactory protection for cohabitants, the authors pose questions based on judgments, analyze the present laws and regulations and their application in China, and propose relevant suggestions.

England and Wales
Elaine Sutherland
Mental incapacity and personal relationships – wrapping in forensic cotton wool or respecting the autonomy of the individual 

In this year’s International Survey, I examine a number of decisions in the jurisdiction of England and Wales in which the courts have considered the provisions of the Mental Capacity Act 2005 with respect to capacity to consent to close personal relationships such as marriage, sexual relationships, and cohabitation. 

The decisions demonstrate the problems which the courts have faced in interpreting the 2005 Act and lead to questions about the efficacy of the Act in achieving the twofold aim of the legislators which was: that a person is not to be treated as being incapable of making a decision merely because it would be an unwise one; and that where a vulnerable person is found to lack the capacity to make decisions, courts may only decide his or her future after applying the best interests’ test. 

I draw attention to the particular problem facing vulnerable Asian persons resident in the jurisdiction whose families have attempted to arrange marriages for them or have forced them to undergo a ceremony of marriage. The motivation of these families is usually to ensure that they will be cared for by a spouse when their families are no longer able to perform that task. 

A court’s finding of a lack of capacity to consent to a close personal relationship will have major consequences for a vulnerable person. He or she will be deprived of that emotional support which the majority of society take for granted. I suggest that amendments to the Mental Capacity Act 2005 may be required to prevent such a deprivation.

France
Bastien Baret et al
A Chronicle of French Family Law

A quite important set of reforms was adopted in France in 2016. This is not surprising in light of the election dates. 2016 was the last full year of the then term of office of the deputies of the National Assembly, with upcoming presidential elections (May 2017) and legislative elections (June 2017). More surprisingly, most of the rforms were voted in a single potpourri Act:  the Act of 18 November 2016 on the Modernization of Justice for the 21st century. The law of persons and family law are reformed in various aspects: administrative divorce has been introduced (1), the competent authority for the registration of the Pacte Civil de Solidarité (registered partnership) has been changed (2), new private international law rules on the surname in international situations have been created (3) and the rules on the registration of gender reassignment have been profoundly modified (4). Furthermore, criminal law provisions on the family have been recast. On the one hand, the offense of obstructing abortion has been extended to websites (5) and, on the other hand, sensitization workshops are introduced in the context of the prevention of, and fight against, domestic violence and prostitution (6). Even more importantly, the concept of incest has been reintroduced in the Penal Code (7). 
In addition to those legislative reforms, case law also reflects the ongoing evolutions in French law. Courts tend to further elaborate the proportionality test in the context of human rights (8), in some cases combined with a test of compatibility with human rights treaties, as illustrated by a Council of State judgment on the possible continuation of project of medically assisted reproduction after the woman’s husband had deceased (9).
Finally, two regulations regarding patrimonial international family law were adopted at EU level. The first relates to property consequences of registered partnerships (10), the second to matrimonial property regimes (11).

Germany
Nina Dethloff, Susanne L Gössl and Stefanie Sucker
Registration of intersex persons, medically assisted reproduction and other matters under consideration 
	
Legislative reforms in the area of family law have been sparse during the last couple of years in Germany. A major exception constitutes the reform concerning sex registration upon birth. In 2013 the option to leave the sex registration empty in case of intersexuality was introduced. Though this has to be considered a fundamental change in the thus far binary system, the reform left more questions than providing answers. Consequently, after a ruling of the Federal Supreme Court which denied registration of a third sex as inter/diverse, the constitutionality of the provision is currently under review by the Federal Constitutional Court. Medically assisted reproduction is the other area where considerable changes are taking place. Legislative reform has been spurred and courts were concerned with questions regarding the legal parentage of homosexual couples in cases of surrogacy or co-motherhood as well as the possibility of a post mortem insemination. Finally, numerous reforms are presently under debate, with some of them almost sure to pass in 2017. This includes the right to information by the legal father about the biological father and the length of entitlement for advance payment of support for children of single parents. Furthermore, the prevention of child marriages and the restriction of a child’s freedom by either the parents or the family court are under discussion. Last but not least, the introduction of a legal representation by spouse or registered partner regarding mental incapability is being debated. 

India
To return or not to return: Hague Convention v Non-Convention Countries
Anil Malhotra & Ranjit Malhotra

Of 1.2 billion Indians, about 30 million live in 180 countries abroad. This migration includes cross-border matrimonial relationships where offspring live in foreign abodes but connect with Indian soil through their parent(s). Broken multi-jurisdictional marriages lead to removal of children to India or foreign jurisdictions in violation of court custody orders or infringement of parental rights. Sadly, India does not define or recognise inter-parental child removal as an offence under any statutory law, even though it is a frequent phenomenon in daily lives of migrant Indians. As a corollary, remedies in law for effective relief are difficult to secure or achieve. 
India’s accession to the Hague Convention would resolve the issue of inter-country parental child removal since it is based on the principle of reverting the situation to status quo ante and on the principle that the removed child ought to be promptly returned to his or her country of habitual residence to enable a Court of that country to examine the merits of the custody dispute and thereupon award care and control in the child’s best interest. The Convention considers these courts to be in a better position to determine the best interest of the child. Enacting the Convention may be a start to a happy ending of a long sad tale.

Ireland
Dr. Louise Crowley
Domestic Violence Law in Ireland

Notwithstanding the Constitutional protection afforded to the autonomy and constitution of the Irish family, applicant-led State intervention to protect victims of domestic violence has been statutorily provided for since 1976.  Critically however such intervention was initially, and remains in some instances, limited in its availability to those who are party to a marital union. However since 1996, the nature and scope of remedies available has been extended, but remains in many instances subject to conditions related to property ownership and duration of cohabitation. In light of the recent publication of the Domestic Violence Bill 2017, it is timely to reflect upon the history of domestic violence law in Ireland and to assess the extent to which current laws and proposed reforms meet Ireland’s international obligations, and indeed meet the needs of the many, predominantly women, who suffer the abuse of domestic violence. In outlining the current Irish legal framework, this overview will also critically assess the sufficiency of the emergency interventions available to protect those most vulnerable in this context. In the context of the 2016-2021 National Strategy on Domestic, Sexual and Gender-based Violence strategy the current inadequate levels of reporting and prosecution of domestic violence offences will be highlighted and will emphasise the need for the creation of a criminal offence of domestic violence. It will be concluded that whilst the 2017 Bill is a welcome, progressive step towards a more comprehensive state response including targeted policing strategies and immediate further investment in structures to provide immediate emergency protection for vulnerable women, much more is required for Ireland to comply with the provisions and  spirit of current international obligations.

Italy 
Isabella Ferrari
Family Relationships in Italy after the 2016 Reform: the New Provisions on Civil Unions and Cohabitation 

Italian family law has always adapted ex post to the social changes already in place, aligning with extreme delay to foreign legislation. This was the case for the introduction of divorce, of shared parental responsibility, and ultimately also for the regulation of same-sex unions and cohabiting relationships.
After a brief excursus on the major reforms in Italian family law, which entirely redesigned the Civil Code's structure of 1942, this paper examines the requests of the Italian Constitutional Court and of the domestic courts of first, second and third instance, as well as the recommendations of the European Court of Human Rights to the legislature.  These will eventually protect all family unions, regardless of the sexual orientation and gender identity of the partners.
Then it follows the analysis in detail of the reform set out in Law No. 76/2016, of the unsolved legal issues devolved by the legislature to the discretion of the judiciary, and of those aspects (step-child adoption, adoption by same-sex couples and surrogacy) purposely neglected by the Law No. 76/2016, which immediately made the outset of the 2016 reform partially inadequate.

Korea
Donjin Lee
Adoption Law Reform, ‘Baby Box’ and the Anonymous Birth Debate in South Korea

In 2011 and 2012, Korean adoption law was greatly reformed.  After the reform, the number of adoptions declined abruptly and drastically. Some believed that it was because the adoption law reform increased the abandonment of babies, and maintained that we should cure this failure of adoption law reform by yet another reform. Some priests and social workers began to run the so-called “Baby boxes” to address this situation, and some legislators submitted draft bills to introduce the so-called anonymous birth law. In this article, I examine the reason why the number of adoptions in Korea declined so drastically and whether “Baby Box” and anonymous birth law can be an alternative or a cure for this situation. The main conclusion of this article is as follows: The adoption law reform seems to have influenced the decline of adoption. The co-called anonymous birth law would be helpful to address this issue by protecting the privacy of unmarried mothers and discouraging their illegal abandonment of babies, while the legitimacy of “Baby Box” rests on the actual influence of running “Baby Box”, which we do not know yet.

Mauritius
Jamil Ddamulira Mujuzi
Marriage by Foreign Nationals to Mauritian citizens: A Comment on Section 19A of the Civil Status Act of 1981

In 1995 the Mauritian Civil Status Act was amended to insert section 19A, which regulates the circumstances in which a foreign national may marry a Mauritian citizen. In particular, a foreign national with a criminal record or a suspect in a criminal case or one who is not gainfully employed or one with a communicable disease may not be allowed to marry a Mauritian national. Jurisprudence has started to emerge from Mauritian courts on the implementation of section 19A. The purpose of this article is to highlight that jurisprudence and some of the human rights implications of section 19A. The author argues that section 19A is contrary to Mauritius’s national and international human rights obligations and should therefore be amended.


Netherlands/South Africa
Simona Florescu and Julia Sloth-Nielsen
Visions on Surrogacy – From North to South: the approach of the Netherlands and South Africa to the issue of surrogacy and the child’s right to know his origin 

This chapter compares the current situation regarding the requirement of a genetic link for the conclusion of a valid surrogacy agreement in South Africa, upheld by the recent Constitutional Court case of AB and others v Minister of Social Development and Others (Centre for Child Law intervening as amicus curiae), CCT 155/15 (judgment of 29 November 2016), to the proposals for surrogacy published in December 2016 by the Government Committee on the Reassessment of Parenthood appointed in the Netherlands, also as regards the child’s right to identity and the (possible) requirement of a genetic link. The different approaches for national and international surrogacy arrangements under both schemes are also discussed. Some conclusions are drawn regarding the more favourable alternative for implementation of the child’s right to know his or her identity.  

New-Zealand
Professor Mark Henaghan and Ruth Ballantyne
Protecting Vulnerable Children in New Zealand 

Setting up ministries for vulnerable children, and passing legislation with the goal of being child-focused do not in themselves address the core reason that children are vulnerable in our society. New Zealand has had child protection legislation for a number of years. The major reports by New Zealand Commissioner for Children on the outcomes of children who have been injured or, sadly, killed by their family show that the problems are largely ones of properly resourcing families and those who work with them. The law is very much the ambulance at the bottom of the cliff when it comes to protecting vulnerable children. All the research shown at the beginning of this chapter indicates that unless we address issues of deprivation and poverty we will never make a major difference to children who live in such conditions and who are much more likely to suffer abuse and neglect. 

Early intervention is only going to work if we are able to provide either full support for these children’s families or alternative families who will provide all the resources children need. Placing children in State care has been an abject failure in New Zealand, with placed children showing the lowest performance on all indicators of well-being, whether emotional, physical or educational. 





Portugal
Rute Teixeira Pedro
The dawn of a brave new world in Portugal? A critical overview of the new legal framework applicable to medically-assisted procreation 

Last year, Portuguese law applicable to medically-assisted procreation (Law nº 32/2006, dated 26 July, 2006) was significantly changed by two laws (Law nº 17/2016, dated 20 June, 2016, and Law nº 25/2016, dated 22 August, 2016). The main traits of the legal amendments will be highlighted in this article, namely the erosion of the principle of subsidiarity of the use of medical assistance to procreate and the expansion of the circle of beneficiaries of those techniques and recognition of the validity of gestational surrogacy contracts. From the sequence of those legal modifications, it can be deduced that a revolution is taking place in the Portuguese Law of affiliation.    

Puerto Rico
Pedro Silva Ruiz
A Shadow Threatens the Future of the Family in Puerto Rico

The paper states that a bill was introduced before the Senate of Puerto Rio to adopt a new Civil Code and to repeal the existing one (Civil Code of 1930), as amended.
          
 Public notaries--they need to be lawyers--are allowed to marry, drawing a marriage contract, under a public deed, to be signed by the parties and the notary.   Divorce ad vinculum by the irretrievable breakdown of the marriage, by executing a public deed before
a public notary,  is allowed.

 Only two cases dealing with family law were handed down by the Supreme Court of Puerto Rico.  The Procurator on Family Affairs need not intervene in controversies about the judicial consignation (deposit) of money for a minor.   In the second case, the decision acknowledged that the works of art created by a married man when the community of property of goods between the spouses was still in force are his private property.

Scotland
Elaine E. Sutherland
Proactive Child Protection: A Step Too Far?

Like many other developed legal systems, Scots law seeks to protect children from abuse and neglect. Like many other developed legal systems, it has failed to achieve that goal, on occasion, sometimes with fatal consequences.

In the attempt to marry together the desire to protect children with respect for family privacy, it has, hitherto, required evidence of a minimum threshold of harm to the child before compulsory intervention can take place.  

Since the early days of devolution, successive Scottish governments have pursued a policy of proactive child protection, emphasising early intervention, universal services and inter-agency cooperation. The latest step in that proactive process was the creation, by statute, of the ‘named person service’. Under the original plan, every child in Scotland would have a designated individual keeping a watchful eye over him or her. Appointment would be automatic and there would be no need to demonstrate that there was cause for concern over the child’s welfare. 

This chapter sets child protection in Scotland in its historical and human rights contexts before exploring the operation of the various legal mechanisms in place, their efficacy and the tensions. It examines the increasingly proactive approach of successive Scottish governments, culminating in the attempt to create the named person service, and asks whether it is a step too far.  

Serbia
Melanija Jančić
(Non)Application of the Principle of Equality in Serbian Inheritance Law

Although the principle of equality, as one of the generally accepted legal principles, is guaranteed by the Constitution of Serbia (2006), it is not consistently applied in the Inheritance Act (1995), last amended in 2015. The issue that is disputed and open to debate within the Serbian academic community is whether or not to recognize the inheritance rights of unmarried couples. Since no right has yet been recognized among the same-sex couples, this issue in Serbia refers only to unmarried couples of the opposite sex. However, in other countries of former Yugoslavia, for example in Slovenia, Croatia, Montenegro or Bosnia and Herzegovina (but only in the Federation of Bosnia and Herzegovina), the right of cohabitants to inherit by law is recognized, equating them with married couples. Currently in Serbia, the Civil Code is in draft, so it is a great opportunity to apply the principle of equality and include unmarried couples in the positive legal provisions regarding inheritance rights. Unfortunately, this is not happening and there is still strong resistance to this legal matter with no acceptable legal arguments. The goal here is to identify and analyze the legal regulations regarding the application of the principle of equality in inheritance law in Serbia and from the perspective of comparative law. 

South Africa
Najma Moosa and Muneer Abduroaf
Implications of the Official Designation of Muslim Clergy as Authorised Civil Marriage Officers for Muslim Polygynous, Interfaith and Same-Sex Marriages in South Africa 

From 2014 to 2017 some 227 South African Muslim clergy, including three females, graduated as civil marriage officers in terms of the Marriage Act 25 of 1961. Although now vested with dual capacity to perform both Muslim marriages (nikahs) and officiate at civil marriages, their designation authorises them to solemnise and register only civil marriages. All religious marriages, including Muslim polygynous marriages, remain formally unrecognised in South Africa. The nikah is expected to precede the civil marriage ceremony; however, they remain two separate (unrelated) marriages. The authors contend that one of the goals of introducing Muslim marriage officers should have been to streamline the process in order for a nikah and a civil marriage to be concluded during one ceremony, as is currently the rule for Christian and Jewish weddings.   For Muslim civil marriages to be regarded as valid, they must be monogamous and entered into by opposite-sex couples. Since this is a pilot project, the designation of Muslim marriage officers has also been subjected to several ministerial limitations which includes precluding them from officiating at inter-faith civil marriages and subjecting their appointment to a time limit. This chapter examines the possible constitutional and religious implications of these limitations for Muslim polygynous, interfaith and same-sex marriages; the rationale for introducing the pilot project; and the implications of what the authors contend will ultimately be a “conditional” civil marriage of a unique kind that has been brought into line with the Islamic law (Shari’a) requirements of a nikah. 

USA
Lynn D. Wardle
Developments in Family Law in the USA in 2016

[bookmark: _GoBack]Family law developments in the United States of America in 2016 involved (1) the failure to properly form legal family relations, (2) the breakdown of traditional family relations, and (3) disputes arising out of the failure of non-traditional quasi-family relationships including same-sex relationships. This review starts with three family law decisions of the Supreme Court of the United States – two involving abortion regulations and one concerning full faith and credit due to sister state adoption decrees which could not have been entered in the state in which recognition is sought. Then the 2016 state cases are presented in a before-during-after sequence of the two main categories of family relations: spousal (and quasi-spousal), and parental (and quasi-parental) relationships.  This review of 2016 cases underscores why formal traditional family relations have been favored in the law; i.e., because generally they are the most stable and beneficial. 
