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UPHEAVAL IN THE FAMILY COURT OF NEW ZEALAND: “USER PAYS” AND PRIVATISATION

Bill Atkin[footnoteRef:1]* [1: * Professor of Law, Victoria University of Wellington, New Zealand. This paper is based on a presentation at the World Conference of the International Society of Family Law, Recife, Brazil, 6-9 August 2014. Special thanks to my fine research assistant, Sean Brennan. 
] 




I THE ROLE OF THE STATE – A UNIVERSAL QUESTION?

The conference title is “Universalities and Singularities”. One way to understand this is to ask what lessons of universal significance can be asked about changes at the local level to the family law of one particular country. This paper focuses on changes to the New Zealand system of “family justice” that came into effect at the end of March 2014. Most of the changes relate not to the substantive law but to the procedures used to deal with family breakdown. They affect the Family Court, the role of lawyers and the place of other professionals in the system. 

While other countries have made similar changes, the New Zealand version may be seen as extreme. Changes in the direction of “user pays”, privatisation and “secret justice” raise some significant questions about the jurisprudential basis of the new model. In part, the changes have been made because of financial pressures caused by the global financial crisis but New Zealand has actually weathered that crisis comparatively well. The real reasons for the changes in fact appear to be ideological. This is more fundamental because a country’s finances can improve; ideology remains. The ideology in question relates to the fundamental question of the role of the State: the position taken is that, while the State may provide a framework within which people can determine the best outcomes for their own circumstances, beyond this the State should take a back-seat role. To put it another way, the State should not interfere in our private lives. 

The issues raised here have synergies with several other presentations at the conference. One such topic is affordability. Irrespective of the global financial crisis, governments have been asking how much of their budgets should be devoted to family justice. Another theme is de-legalisation. How much detail does the law need to provide in spelling out the rights and responsibilities of parties in family breakdown situations? Has the tendency been to over-prescribe? This is linked to “contractualisation” under which family law should be seen as much more a matter of contract between the parties than as an imposed regime. Yet, the conference has also heard about “de-contractualisation”. A contractual regime may fail to address all the questions and may provide answers that exploit one or other of the parties. Self-determination is not always the best approach.

The New Zealand law has moved in the direction of greater self-determination, and a lesser role for the State. However, in so doing it has given rise to a number of question marks that relate to universal issues that can be explored at different levels.

II MORE ON THE STATE: UNDERLYING TENSIONS

The role of the State in the resolution of family disputes, as already touched on, is a basic issue that affects the way that specific policies are developed. Underlying this issue are some important tensions that need to be explored. 

First, the opposite of State involvement is what we might call a privatisation approach. Put in a positive way, this allows former partners to work out for themselves the best way forward. If they reach an agreement that they are both happy with, then they are likely to stick with the arrangement and make sure that it works.[footnoteRef:2] 
While the arrangement may include matters to do with property and finances, the crucial issues are often those relating to the children. Most separating couples will realise that they have to co-operate for the benefit of the children. Thus, an amicable scheme that the parents are committed to is likely to be beneficial for the children. So, private arrangements can be very positive. However, these are not the ones that family law tends to get involved with, unless it is to get a formal court order to reflect the parties’ agreement. Family law’s involvement arises where the parents fail to reach an agreement and where they may have taken up intractable positions. To what extent should the State take an active role in resolving the problems and to what extent should it take a back-seat and regard the issues as essentially ones for the parties to sort out privately? [2:  See for example A Barlow “Out-of-court family dispute resolution: the lessons of experience” [2014] Family Law 620, commenting inter alia on lawyer-led negotiation.] 


This question is sometimes framed in another way. The classic distinction between public law and private law is invoked. In short, cases involving child abuse and vulnerable adults are regarded as part of public law and the State, historically as parens patriae, has a responsibility to protect those at risk. This responsibility arguably carries over into partner abuse, although in the not too distant past this was seen as part of the private sphere. In contrast, ordinary family breakdown, where a married or unmarried couple decides to separate, is seen as part of private law. The role of the law is to provide a vehicle for the resolution of a “private” dispute, not unlike a dispute over a contract. The State’s interest is in providing an appropriate judicial framework so that business can function smoothly but beyond this the State has no particular interest in the outcome.

I return later to the public/private divide and I suggest that it is no longer a very helpful distinction to make in the family law context. It in effect sidesteps the crucial questions about the shape of family law and the proper role of the State.

Questions about the role of the State, and the private sphere, raise further sub-issues. Who should pay for what? To what extent should the State pay and to what extent should the individuals pay? Traditionally, the State pays for the court system while the parties will pay for their own negotiated settlements. Inevitably sharing of costs occurs. However, what if the State puts in place rules that force parties to undertake certain activities, such as mandatory mediation? What if the family law system also provides for lawyers for the child and reports from experts such as child psychologists? In New Zealand, these have largely been paid for by the State but since the changes in March 2014 a significant share of the costs has been shifted to the individuals concerned. New Zealand has thus added to the financial burdens of separating couples. As a matter of principle, is this appropriate? Does it turn on ideological positions about the role of the State?

Another issue is the place of legislation. If the role of the State is minimal and family breakdown is in essence seen as a private matter, then legislation should be as least prescriptive as possible. However, if the public/private divide is seen as unhelpful and the State’s protective role is wider than conceived by that divide, then legislative policy should be more detailed in setting out key ground rules. The latest New Zealand system is somewhat equivocal in its approach to this issue. In some respects it is so excessively detailed that it is very hard to understand aspects of the system – even for lawyers to do so. In other important respects, including rules about the rights of children, it is silent. It forfeits policy-making to the contractual relationships between the parties and mediators – a form of “contractualisation” but going well beyond the “contracts” between the parties themselves. The legislative vacuum, explored further in the rest of this paper, could be aptly described as a version of “secret justice”.

III MORE UNIVERSAL QUESTIONS? 

The universal question of the role of the State gives rise to several tensions, as we have seen. Some other universal questions of a more specific nature are raised by the New Zealand scheme. Three are mentioned here.

(a) Access of justice: 
It is usually axiomatic that people should not be denied access to the courts except in extreme cases, such as abuse of process and where a litigant is vexatious. Yet, access to the courts can be made difficult in other ways. Where for example mediation is made a mandatory step before an application can be made to the court, is the principle of access to justice breached? Is this question rather more acute where mandatory mediation is not paid for by the State that mandates it? Or should parties pay for it just as they pay for lawyers whom they hire?

One immediate response to this question is to ask what “justice” means. Can “justice” not include various dispute mechanisms other than conventional adjudication? If so, access to mandatory mediation is sufficient. However, if mediation is mandatory, then by necessary implication people’s choices are restricted. Mandatory mediation is putting most of the eggs into one basket rather than offering a range of options. The New Zealand scheme arguably does not deny access to justice but does impose restrictions that did not exist before, both in terms of the pre-conditions before an application can be made to the court and in terms of monetary barriers put in place by having to pay for the mandatory alternative.

(b) Right to legal representation: 
As with access to justice, the New Zealand scheme imposes new restrictions on legal representation. Such representation is also usually regarded as axiomatic when a case goes to court. Whether that extends to alternative forms of dispute resolution is debateable but arguably, if an alternative form such as mediation is mandatory, then the case for representation is stronger, and even more so if the parties must pay for mediation.

Representation for children is a further issue. As discussed later, appointment of lawyer for a child has been mandatory in New Zealand in the past but this is no longer the law. New hurdles have been created. Does this breach the right to legal representation?

(c) The place of children: 
The last point about legal representation for children is part of a wider issue about the place of children in a family justice system. If the dispute is seen as essentially one between two private citizens who happen to be parents, then children may have little claim to a place in the proceedings. However, this sounds contrary to contemporary jurisprudence given that the children are usually at the centre of the dispute. Should the children not have clearly defined rights in such situations? We return to this when we explore where children fit into the New Zealand system.

IV THE LATEST NEW ZEALAND SYSTEM

New Zealand has had a Family Court since 1981.[footnoteRef:3] This followed recommendations by a Royal Commission on the court system.[footnoteRef:4] A key element in the system was the free use of counsellors, to whom people were referred by the Court. Key hallmarks of the system included: [3:  Family Courts Act 1980, in force on 1 October 1981.]  [4:  Report of the Royal Commission on the Courts (Government Printer, Wellington, 1978) at paras [463]-[602].] 


• an integrated approach whereby counselling and other services were seen as clearly linked to the Court, even if carried out by independent professionals;

• ready access to justice and the Court;

• an endeavour to avoid a full adversarial hearing; and

• legal representation, in particular for children.

The latest system places overriding emphasis on the third of these and back-tracks on the other three. The changes were originally incorporated in the Family Court Proceedings Reform Bill. The Bill was enacted in 2013, at which point it was split into various separate Acts, the main ones being amendments to the Care of Children Act 2004 and the Family Courts Act 1980, and a new Act entitled the Family Dispute Resolution Act 2013. Important aspects of the new system are also found in other places, most notably the Family Courts Rules 2002 (as amended) but, for present purposes these will be ignored. Cutbacks to legal aid are found in the Legal Services Act 2011 and are also not covered in any detail here. Enough has already been said to indicate that the changed system is complex. The discussion here is inevitably a simplified version.

The two novel features of the new system are:

(a) parenting information programmes (PIPs); and 
(b) private “family dispute resolution” (FDR).

These two steps are in most instances mandatory before the Court can be approached in relation to a disagreement about children. They are also separate from the Court, unlike the previous connections between the Court and counselling.

(a) The mandatory nature of PIPs is somewhat obscurely provided for in s 47B of the Care of Children Act 2004. An application for a parenting order or a variation of an order must contain a statement that the applicant has undertaken a PIP within the previous two years. Alternatively, the application can state that “the applicant is unable to participate effectively in a parenting information programme”[footnoteRef:5] and, thus, undertaking a PIP is not necessary. Just exactly what this means is unclear. However, the applicant must produce evidence of attendance or inability to participate, and, in the absence of adequate evidence, the Court Registrar can refuse to accept the application. Attendance at a PIP is not necessary where the application has been made without notice to the other party, typically in urgent circumstances. [5:  Care of Children Act 2004, s 47B(2)(i).] 


Participation in a PIP is hardly demanding and the information received may be useful as parties endeavour to negotiate a settlement or else go on to FDR. Nevertheless it does constitute a formal legal barrier to accessing the courts. It is not a matter of choice but a pre-condition.

(b) Family dispute resolution, echoing the terminology used in Australia, is a long-winded way of referring to mediation. The principal rule that mandates mediation is found in s 46E of the Care of Children Act 2004, as amended in 2013: a person cannot apply for a parenting order or go to court over a guardianship dispute unless “a family dispute resolution form” accompanies the application. The form must have been obtained within the previous year: thus, for example, a form following mediation that occurred two years earlier will not suffice.

Although mediation is mandatory, several significant exceptions to the need for a “form” are provided for:

• 	where the other party has already applied for an order;
• 	where the application is “without notice”, that is, it has some urgency;
• 	where it is for a “consent order”, that is, one that both parties agree should be made;
• 	where it seeks to enforce an existing order;
• 	where separate proceedings about alleged abuse of the child are under way;
• 	where a party “is unable to participate effectively in family dispute resolution”, an echo of the exception that applies to PIPs; or
• 	where one party has subjected the other, or a child, to domestic violence. 

Most of these are self-explanatory but the second is worth highlighting. Some anecdotal speculation has suggested that people can get around compulsory mediation quite easily by designating their claim as without notice.

The situation is further complicated by rules relating to the FDR forms themselves. Usually a form will be obtained either where FDR has been successful or where FDR has been tried but failed. However, mediators must undertake an initial process of filtering out certain cases that can go straight to court without FDR. This relies heavily on the mediator’s good judgment. So, mediation may be considered inappropriate because one or both of the parties cannot participate effectively in the process (duplicating the same point as mentioned above), one of the parties has been subjected to abuse, or the mediator decides on “reasonable grounds” that FDR “is inappropriate for the parties to the family dispute”.[footnoteRef:6] In these cases, a form is still provided but it will state that FDR is “inappropriate”. [6:  Family Dispute Resolution Act 2013, s 12. In regard to the third reason, s 12(1)(c) is distinctly circular in saying that FDR is “inappropriate” because it is “inappropriate”!] 


Some aspects of the FDR system are governed by legislation. The rules on FDR forms are quite detailed. The appointment of mediators (“FDR providers”) is also dealt with by statute: mediators are approved by the Secretary for Justice or by an organisation that the Secretary has approved.[footnoteRef:7] [7:  Family Dispute Resolution Act 2013, s 9. See also the Family Dispute Resolution Regulations 2013.] 


However, other important aspects of the system are not legislated for. In short, they are determined by the contract between the parties and the mediator, ie by means of a form of secret justice. One of these is the cost. Unlike the previous system of counselling which was free and unlike the free PIP sessions, FDR must be paid for. The amount is not laid down but the common understanding is that FDR will cost the parties NZ$ 897 (US$780). The State will cover a person’s costs if they meet the strict legal aid tests – although this is not expressly provided for in legislation.

The number of sessions is not stipulated, which is odd given that the cost would depend, one would think, on the amount of time that the process takes. Likewise, who can attend is not provided for – it depends on the secret contract. What if the parties both have lawyers who have been privy to prior negotiations? Should these lawyers be excluded? What if one of the parties has a lawyer? Again outside the legislative framework, the government is providing 4 hours legal advice to people who meet the legal aid threshold.[footnoteRef:8] Those hours will not equate to much work on behalf of the client but is that lawyer included in the process or excluded? [8:  It is considered to be a “specified legal service” under s 68(2)(b) of the Legal Services Act 2011, which gives the Secretary for Justice wide powers in relation to legal aid. See more generally M O’Dwyer and C Doyle “Family Court Reforms – The Nuts and Bolts” in Family Law Conference – reclaiming the ground (NZ Law Society CLE Ltd, Auckland, 2013) at 16-17.] 


What if one of the parties is inarticulate but has an articulate support person? What if the parties are Māori, for whom a communal approach rather than an individualistic one is preferred? Can family members (members of the “whānau”) participate?

Some flexibility in the way in which mediation is carried out is understandable. Perhaps the timing and number of sessions fall into this category. On the other hand, FDR is a legal barrier to proceedings in the Family Court. Although it is a privatised system, it is part of the official framework for dealing with family breakdown. Some matters such as who has a right to attend are matters of principle of sufficient importance that, arguably, should be determined by Parliament, not by secret contracts. 

(c) Counselling

The previous system that provided for pre-hearing counselling, which was often successful in resolving issues, has gone. Counsellors nevertheless have residual roles. During a child-related hearing the Family Court can refer parties to counsellors.[footnoteRef:9] This will be rare.  [9:  Care of Children Act 2004, ss 46G-46N.] 


Counsellors may also be used to help people prepare for mediation,[footnoteRef:10] a somewhat obscure role for counsellors. This is not actually legislated for and is provided for “operationally”, a further example of “secret justice”. If this sort of counselling is considered necessary for the success of FDR, why did Parliament not address it and lay down the ground rules? [10:  Family Court Proceedings Reform Bill Departmental Report (Ministry of Justice, Wellington, 2013) at para [160].] 


(d) Lawyers

It has already been noted that the place of lawyers in FDR is not covered by legislation. Legislation does provide for the role of lawyers in the Family Court but, rather counter-intuitively, on a restrictive basis. Section 7A of the Care of Children Act 2004 as amended aims to keep lawyers out of court until a case goes to a full hearing. While some exceptions have been built in, the thrust of the new law is that the parties will have to represent themselves in many of the preliminary matters that arise in this kind of litigation. 

The result of this is that “litigants in person” or “self-litigants” will increase in number not because they cannot afford lawyers but because of a conscious choice made by Parliament. Judges already despair of self-litigants because of the extra time they take and their frequent inability to address the relevant issues. 

A further aspect of this policy is that it may exacerbate the inequalities that are already inherent in self-litigation. Some people will be able to represent their case better than others simply because of their innate talents. Further, under the new system, nothing stops a self-litigant who can afford it from getting advice from a lawyer. Such people will be at an advantage over the other party if that other party has not been schooled by a lawyer. The new rules raise many questions about the rationale for their existence. Is mandatory self-representation not taking the private/public distinction rather too far?

V WHERE DO CHILDREN FIT IN?

One of the most worrying features of the New Zealand scheme is uncertainty over where children fit in. This relates especially to mediation but the changes to the rules on lawyers for children are a signal that their status is now downgraded.

With respect to mediation, a range of options for child involvement can be considered:

(1) a right to attend mediation, depending upon age and maturity;
(2) a right to attend part of a mediation in order to be heard and questioned;
(3) a right to have views presented, either by a legal or other representative, through discussion with the mediator, through a child-version of an affidavit, or by other means;
(4) a right to be consulted after the conclusion of the mediation sessions but before an agreement is signed off;
(5) a right to have the child’s best interests independently presented to those at the mediation; and
(6) a right to have the parties reminded of the need to keep the child’s best interests paramount.

Variations on these themes are also possible, but they capture the key ideas. 

The weakest option is the last one and it is the one that New Zealand has chosen. One of the two purposes of FDR is “ensuring that the parties’ first and paramount consideration in reaching a resolution is the welfare and best interests of the children”.[footnoteRef:11] Framed rather strangely in slightly different language, a mediator “must make every endeavour to … assist the parties to reach an agreement on the resolution of those matters that best serves the welfare and best interests of all children involved in the dispute”.[footnoteRef:12]  [11:  Family Dispute Resolution Act 2013, s 4.]  [12:  Family Dispute Resolution Act 2013, s 11.] 


What exactly do these provisions mean? No one questions the need to focus on the child’s welfare and best interests: this almost goes without saying. However, what role is the statute demanding of the mediator? Is the mediator to become an advocate for the child instead of being neutral, the usual function of a mediator? What does the mediator do, from the statutory point of view, if the parties appear to be heading for an agreement that is not in the child’s interests? To do nothing appears to breach the legislative rubric. To do something positive appears to be taking sides. 

Where do the views of the children fit in? When it comes to court hearings, the New Zealand law takes a very strong position. Children must be given reasonable opportunities to express their views, irrespective of their age and maturity, and these views must be taken into account. In contrast, with regard mediation and FDR, the New Zealand law is silent. The role that the children’s views might play is left to the contract between the parties and the mediator. In other words, it is covered by secret justice. If legislation spells out obligations in relation to the views of the child in one context – in court cases – why is this not sufficiently important to be spelt out in the mandatory FDR context? Should such an important issue be left to private arrangements instead of being a matter of legislative policy? This is an important matter of universal significance that is highlighted by the inadequacies of New Zealand’s scheme.

The position on representation for children has been weakened. In the past it was in effect mandatory for a lawyer to be appointed to represent the children once a case was heading to a court hearing.[footnoteRef:13] Since the recent amendments came into force, two hurdles have been inserted into the law before an appointment can be made[footnoteRef:14]: [13:  Previous version of s 7, Care of Children Act 2004.]  [14:  New version of s 7, Care of Children Act 2004. The role of the lawyer for the child is spelt out in s 9B, Family Courts Act 1980 (as amended in 2013).] 


(a) the court must have “concerns for the safety or well-being of the child”; and
(b) the court must consider “an appointment necessary”.

These hurdles enshrine a movement away from mandatory child representation but what do they mean and how will they work out in practice? A judge may have concerns for a child’s wellbeing whenever a dispute reaches the adjudication stage, but this is reading down the legislative language. What is meant by “necessary”? Many would argue that child representation is a child’s right and is always necessary for a satisfactory hearing to occur. However, this is also reading down the language of the section. “Necessary” is surely something more than useful or desirable but less than absolutely essential. Parliament must surely have expected judges to deliberate with some care over the appointment and not treat it almost as automatic. A further new twist to this process is that, again in contrast to the past, the court must now make a supplementary order requiring the parties to pay for part of the costs of lawyer for the child.[footnoteRef:15] Thus, what was regarded as a community cost in the past is now, in part, the private responsibility of the parties to the dispute. [15:  Care of Children Act 2004, ss 131(4) and 135A: there is an exception for serious hardship. Similar orders are to be made where, for example, the court orders a report from a psychologist.] 


In summary, while the law makes reference to the welfare and best interests of the child in the mandatory mediation process, it otherwise ignores the place of children and the obtaining of their views. In disputes that reach the Family Court, legal representation for children has been watered down. Are all these changes good for the children involved?

[bookmark: _GoBack]VI RETURNING TO THE PUBLIC v PRIVATE DIVISION

As indicated above, one of the driving notions behind the New Zealand changes is the distinction drawn between public law and private law. The categorisation of family disputes not involving violence as “private” enables arguments to be made that the parties should participate in procedures that assist them reach their own solutions before they can go to court. It also appears to justify expectations that the parties pay for both mediation and for lawyers appointed to represent the children. In court, the parties are now required to represent themselves rather than using lawyers, although the removal of lawyers from the courtroom is not so obviously a logical outcome of treating disputes as “private”. The indifferent provision of rules affecting children, most notably in the mediation process, is consistent with seeing the dispute as essentially between the parents.

The underlying ideology of the private law classification is that the role played by the State is wheeled back. The State still provides a legal structure for the resolution of disputes but leaves crucial questions to be determined in secret by way of contract with dispute resolution professionals. It minimises its involvement and its funding, in contrast to situations of child abuse and domestic violence, which are seen as part of public law and criminal law.

The use of the public/private division no longer has any real value in the family law context. Instead, we should simply ask what the proper role of family law or the State is in the context of family breakdown. I suggest that society has a significant interest in family breakdown, whether violence is present or not. This is because social cohesion and solidarity depend in part on the strength of our personal relationships. Where such relationships run into trouble, society has a real interest, for the common good, in easing the path to sorting out differences, in reducing the emotional and physical upset that may ensue, and in clearing the way for new beginnings. Many people will settle their own differences and the wider community can step back. In other situations, the community may have to be more active.

The community interest becomes even more obvious when the welfare and best interests of children are factored in. No contrary argument is raised when children are abused or neglected. Nor should there be when children are caught up in the separation of their parents. The protective role of the community is surely not restricted to situations of defined peril: it is much more extensive than this. An emphasis on “private law” risks leaving children in a state of vulnerability.

Yet, this same point can be made of the adults caught up in relationship breakdown. Some will survive the situation largely unscathed, but others will face real uncertainties – financial, emotional, physical, etc. In ordinary cases of separation, we find vulnerable people. The New Zealand Ministry of Justice’s own discussion paper that preceded the latest changes made the point tellingly enough. A survey that the Ministry did revealed that most cases that reached the Family Court had factors at work other than the relationship breakdown itself: mental health, alcohol, abuse and other matters of considerable public concern.[footnoteRef:16] To treat these cases as essentially “private” is to miss the point. [16:  Ministry of Justice Reviewing the Family Court A public consultation paper (Wellington, 2011) at paras [69]-[70].
] 


VII CONCLUSION

The recent changes to the family justice system in New Zealand are controversial. They greatly affect the Family Court, judges, lawyers, mediators, counsellors and the parties, including children. They place much more emphasis on mediation. This in itself is not objectionable but when it is made mandatory and when it is combined with a range of other changes, then some fundamental or universal questions are raised. Does the cutting back of the role of the State jeopardise our children? How much family policy should be left to alternative systems and how much should be determined by legislation? Does greater “privatisation” and “user pays” fulfil the wider common good? Ultimately, what is the interest of society in family breakdown and how should it be implemented in practice? In these days of cutbacks, are there fresh issues that people interested in family policy should be alert to?
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