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Abstracts

AUSTRALIA
CHILD SEXUAL ABUSE ALLEGATIONS IN PARENTING DISPUTES IN AUSTRALIA AND THE EXERCISE OF JUDICIAL DISCRETION IN FAMILY LAW DISPUTES
Lisa Young
This chapter explores how the Australian family court deals with sexual abuse allegations in a parenting dispute and what difference, if any, an important 2012 statutory amendment might make. The chapter begins with a brief outline of the relevant statutory provisions and explains the ‘unacceptable risk test’ found in the pre-2012 case law.  It is argued that the new provision demands the abandonment of this test. The question of whether or not there should be a ‘test’ for sexual or other abuse cases raises the broader issue of the judicial formulation of guidelines for the exercise of the broad discretion conferred by the Australian legislation. This is an issue that applies across the board to parenting and property disputes in Australia. The second part of the chapter considers recent judicial statements about the nature of legal rules, guidelines and principles and explores where the unacceptable risk ‘test’ fits within this taxonomy.
CANADA
SETTING BOUNDARIES
Martha Bailey
The Zero Tolerance for Barbaric Cultural Practices Act was passed by Canada’s Senate and, at the time of writing, was in the final stages of passage in Canada’s House of Commons. It will amend Canada’s Civil Marriage Act to provide: (1) that marriage requires ‘the free and enlightened consent of two persons to be the spouse of each other’; (2) that no person under the age of 16 may marry; and (3) that no married person may contract a new marriage until the previous marriage is dissolved by death or divorce and declared null. In regard to immigration, permanent residents and foreign nationals are deemed inadmissible to Canada ‘if they are or will be practising polygamy with a person who is or will be physically present in Canada at the same time as the permanent resident or foreign national’. The Act also amends various provisions of the Criminal Code and creates new criminal offences. It is argued that the legislation adds nothing to current laws that already address the issues of forced marriage and polygamy.
ENGLAND AND WALES
…WAS FROM HIS MOTHER’S WOMB UNTIMELY RIPP’D… 
(Macbeth Act 5, scene 8)
COURT-ORDERED CAESAREAN BIRTHS
Mary Welstead
In English law, a pregnant woman is entitled, if she is of sound mind, to refuse medical intervention such as a caesarean section, even if by so doing she risks her own life and that of her unborn child. However, there is only one decision in the jurisdiction of England and Wales in which a pregnant woman has been held to have been in sound mind and that judgment was given only after the birth had actually taken place by means of a forced caesarean section. In this chapter, four recent decisions relating to court ordered caesarean sections are discussed and the question is posed whether the view that a pregnant woman with mental capacity may refuse surgical intervention is merely theoretical. In practice would any court be prepared to find that a woman had the mental capacity to refuse to give birth by caesarean section and, thereby, allow the potentially devastating consequences to her and her unborn child to unfold whilst the doctors stand helplessly by? It is suggested that a change of law is necessary to address the gap between a theoretical judgment given ex post facto and the pragmatic decisions given before a woman gives birth.
EUROPEAN LAW
DEFINING THE FAMILY AND THE SCOPE OF PROTECTION AVAILABLE – TENSIONS BETWEEN NATIONAL GOVERNANCE AND INTERNATIONAL EXPECTATIONS
Louise Crowley
The European Court of Human Rights has served as an active forum for the consideration of individual grievances against governing regimes in respect of individual and/or family based rights. However, despite the unquestionable progress made at domestic and Convention levels, deference to the margin of appreciation of signatory states in this especially sensitive area has been overriding. This results in ongoing tensions between the approaches of individual jurisdictions and the typically (but not always) more liberal inclinations of the European Court of Human Rights. The chapter looks at these questions in relation to gender assignment and same-sex relationships.
FIJI AND SAMOA
RESOLUTION OF FAMILY DISPUTES IN FIJI AND SAMOA
Jennifer Corrin and Clare Cappa
In 2003, Fiji established family divisions to deal with family disputes, and in 2014 Samoa introduced a Family Court, as a division of the District Court. These forums were not set up to deal with family matters in accordance with customary laws, but to follow introduced patterns of family law and procedure. This chapter commences with a brief background to Fiji and Samoa and an introduction to family and society. It then outlines the countries’ legal systems and the processes for family dispute resolution. The chapter poses the fundamental question of whether the addition of further State courts is appropriate in jurisdictions with a mandate to promote local culture and plural legal systems, which recognise customary laws. It concludes by considering alternatives to mainstream adversarial dispute resolution, specifically the role of therapeutic jurisprudence. 
FRANCE
A CHRONICLE OF FRENCH FAMILY LAW
Centre for Family Law, Jean Moulin University, Lyon
What is new this year in French family law? While the legislative corpus has seen no major upheaval, numerous yet minor improvements were introduced through the so-called legal simplification law (1), and various measures affecting the rights of couples (2). Concerning case law, recall and clarification appear to be the key words for post mortem genetic expertise (3), same-sex couples involving a foreign spouse - which personal law prohibits (4), and for the concept of ‘French’ secularism (5), although the European Court of Human Right was also involved in the latter area (6). However, this recalling and clarification effort is not exclusive to judges. For example, the Minister of Justice has reminded judges of the effects that a kafala pronounced in a country of Islamic law (7) can have on the French territory. This was also a time to review other aspects including the exercise of parental authority in separated couples (8) and international adoption (9). What will the legislature learn from this? Do any potential conclusions from existing studies in both areas announce impending reforms? It might well be the case, because French law is being swept by winds of change. Planned yet unimplemented amendments were announced on the subject of end-of-life, especially concerning advance directives (10), which may well be influenced by the impending decision of the Council of State in the high-profile, Vincent Lambert case (11). Finally, further unimplemented yet absolutely inevitable amendments to French law concern children born abroad to a surrogate mother (13), arising from the condemnation of France by the European Court of Human Rights in the Mennesson and Labassee cases (12).
INDIA
MARRIAGE AND DIVORCE – COMPLETE CONSTITUTIONAL JUSTICE 
Anil Malhotra and Ranjit Malhotra
The institution of marriage in Indian society is still largely a sacrament and not a contract, and so any major overhaul may be counter-productive to the very concept of a Hindu marriage. Some recent decisions give a clear indication that the ground of irretrievable breakdown of marriage should be rarely used in divorce cases, as it is not on the statute book. However, the Supreme Court has constitutional powers, enabling it to pass decrees of divorce by mutual consent. This chapter discusses the law relating to divorce applications within India and also the recognition of overseas divorces, some of which will be on grounds of irretrievable breakdown. Legislation, especially with respect to overseas divorces, is a necessity.
IRELAND
Teetering on the Brink of Meaningful Change?
Maebh Harding
2015 may be remembered as a watershed year in the development of family law in Ireland. The Children and Family Relationships Act 2015 was signed into force by the President on 6 April 2015. It reforms the nature of parental rights and responsibilities at a legislative level and finally addresses the need for some regulation of assisted reproduction. A constitutional referendum to allow for the provision of same sex marriage took place on 22 May 2015. However, the claim that the Irish system has finally addressed its traditional 1930s adherence to the conservative marital family structure must be qualified. There is no meaningful constitutional protection of children’s rights, which means that all legislative best interest tests are skewed toward the interests of married parents. Marital children in state care remain unadoptable. Surrogacy remains unregulated. While the system is teetering on the brink of meaningful change, the constitutional protection of the marital family remains an effective roadblock to reform.
JAPAN
WEDNESDAY’S CHILD OR FRIDAY’S CHILD? – RECENT DEVELOPMENTS IN CHILDREN’S LAW IN 2014
Satoshi Minamikata
The aim of this chapter is to briefly illustrate developments in the law relating to children in 2014.   In many countries, the protection of children involved in family disputes, in particular parental conflict, is a major issue for lawyers and other professionals who are charged with promoting the interests of children. New developments in child-related law were observed in 2014 and two major ones are selected for discussion in this chapter: the implementation of new Acts on the Hague Convention the Civil Aspects of International Child Abduction, and decisions by the Supreme Court relating to the establishment of the father and child relationship, ie paternity and legitimacy.
KOREA
RECENT DEVELOPMENTS IN KOREAN FAMILY LAW: DIVORCE, ADOPTION, PARENTAL RESPONSBILITY, AND FAMILIAL SUPPORT
Dongjin Lee
Korean family law has experienced significant changes over the past decades. In this chapter, the most recent developments in Korean family law are set out. These cover divorce, adoption, parental authority, and familial support. The orientation of these changes can be summarized as follows: to increasingly liberalize marriage and divorce, to reinforce the state’s interference with the parent–child relationship, and to establish a balance between private and public support.
MAURITIUS
PROECTION OTDERS UNDER THE MAURITIAN PROECTION FROM VIOLENCE ACT
Jamil Ddamulira Mujuzi
In 1997 the Mauritian National Assembly passed the Protection from Domestic Violence Act. One of the orders provided for in the Act to prevent, combat or deal with the effects of domestic violence is the protection order. Other orders are occupation and tenancy orders. Since the Act came into force, courts have handed down various judgments relating to protection orders. The purpose of this chapter is to review those judgments and discuss the following issues: the grounds for an order in detail; the relationship between a protection order and an occupation order; failure to comply with a protection order; abuse of a protection order; duration of a protection order; and proving acts of domestic violence. The author first deals with the definition of domestic violence before discussing the other issues.


NEW ZEALAND
RECENT CHANGES TO THE DIVISION OF RELATIONSHIP PROPERTY IN NEW ZEALAND: A NEW WAY FORWARD?
Mark Henaghan and Ruth Ballantyne
Recent case law has brought about several significant changes to the division of “relationship property” between parties who have chosen to end their relationships. These changes have impacted upon the kind of assets that can be classified as relationship property and the degree of additional relationship property one party may receive as a result of an economic disparity between the parties. These changes may herald a new way forward and have the potential to better meet the objects of the Property (Relationships) Act 1976. 
POLAND
SOME REMARKS ON COHABITATION IN POLAND
Anna Stępień-Sporek, Anna Sylwestrzak and Małgorzata Balwicka-Szczyrba
Cohabitation as a de facto rather than legal relationship of a man and a woman has not been regulated in detail by Polish law. The term “cohabitation” does not have a clear and unambiguous meaning, and is not used in Polish legislation. The literature presents no single cohesive concept, and the variety of opinions leads to doubts as to cohabitants’ legal status. When need arises for settlement of cohabitants’ property, such regulations are utilised as best fit the actual character of the relationship. However, the lack of specific regulations also triggers practical problems. When a relationship ceases, the effects of the unavailability of appropriate legal measures to secure the economically vulnerable party’s interests prove to be particularly severe and may lead in extreme cases to destitution and homelessness. 
PUERTO RICO
SUPPORT, LESBIAN ADOPTION, SAME SEX MARRIAGE AND CHILD ABUSE
Pedro F Silva-Ruiz
This chapter about family law in Puerto Rico for the year 2014 covers mainly the subjects of support, adoption, same sex marriage and child abuse. In relation to financial support, new guides were introduced in 2014. Legislation on same-sex adoption is awaiting a Senate vote but it is not clear that it has enough senators in favour for it to pass. On same-sex marriages, litigation is proceeding on the recognition of a lesbian marriage that took place in the United States. Further, a forthcoming judgment of the United States Supreme Court on the topic will have precedent value in Puerto Rico. On child abuse, the government in December 2014 appointed a committee to submit to the Governor a report and a national plan for the prevention of child abuse in Puerto Rico.


SCOTLAND
WIN SOME, LOSE SOME BUT NEVER GIVE UP
Elaine E. Sutherland
2014 will go down in the history books as the year of the referendum on Scottish independence but, for chroniclers of family law, it will be notable as the year that Scotland finally embraced same sex marriage. This chapter explores how that particular reform has been effected by the Marriage and Civil Partnership (Scotland) Act 2014 and some of the challenges that remain in the context of adult relationships, before we turn our attention to significant developments in child law, many brought about by the Children and Young People (Scotland) Act 2014, the other main family law statute passed by the Scottish Parliament in this momentous year.

SERBIA
PROTECTION OF CHILDREN FROM ABUSE IN THE MODERN WORLD – SERBIAN EXPERIENCE
Olga Cvejić Jančić
The ‘best interests of the child’ is a relatively recent principle. It is found in the United Nations Convention on the Rights of the Child of 1989 and has since obtained greater significance worldwide. Under the former Serbian Civil Code, which was in force from its enactment in 1844 until the end of the Second World War, children were subordinated to the authority of their father, and abuse of children was rarely heard of. This was probably because of the fear of family members to talk about it in order to preserve family intimacy and privacy. Nowadays, the State’s concern for child welfare is much greater. The parent who abuses parental rights or grossly neglects the duties that are a part of parental rights may be fully deprived of those rights. Equally, the negligent exercise of parental rights may lead to the partial deprivation. The Serbian Family Act prescribes in detail the grounds for deprivation of parental rights. ‘Abuse’ includes not only physical but also sexual or psychological abuse of the child. In this chapter, the author analyses the legal definition of abuse, protection of the child against abuse, deprivation of parental rights and its consequences as well as the cases of domestic violence reported to the Guardianship Authority in Novi Sad in 2012, in which children, among other family members, were victims.            
SLOVENIA
DEPRIVATION OF PARENTAL CARE IN THE LIGHT OF SLOVENIAN CONTEMPORARY CASE LAW
Suzana Kraljić
Deprivation of parental care is designed for the child's protection against a parent or both parents. It is the most radical protection measure in Slovenian family law and therefore is used only in cases where serious violations of children's rights are found. To prevent deprivation of parental care, the family as a rule receives help, support and guidance. However, in some cases the violations are so major that the child must be removed from the parents and placed elsewhere. This chapter discusses the nature of parental care, the procedure and reasons for its deprivation, and the consequences of a court order. In some instances it is possible for parental care to be returned to the parents.
SOUTH AFRICA
THE EXTENSION OF MEDIATION, AND PIERCING THE TRUST VENEER ON DIVORCE IN SOUTH AFRICA
Jacqueline Heaton
Although the adversarial system remains the main procedural method for dealing with family law matters in South Africa, there is growing support from legislative and judicial quarters for alternative dispute resolution, especially mediation. In some situations, mediation has even been made compulsory. Discussion of mediation is the first major topic in this chapter. It is hoped that mediation will be pursued in many family law cases in the Magistrates’ Courts in future and that the mediation scheme will be expanded speedily. The other topic that is considered in this chapter is the courts’ approach towards taking trust property into account for purposes of dividing matrimonial property on divorce. In 2014, two courts of equal jurisdiction arrived at conflicting conclusions in this regard and are discussed in the chapter.
SWITZERLAND
SURROGACY AND INTERNATIONAL PRIVATE LAW IN SWITZERLAND
Andrea Büchler and Luca Maranta
By international standards, the Swiss legislation governing reproductive medicine is restrictive. Same-sex couples and single persons generally are excluded and only married couples are entitled to receive donated sperm cells; there is a total ban on certain types of reproductive-medicine methods, such as surrogacy; and mechanisms designed to guarantee a child’s right to knowledge of genetic origins are in place.  It is therefore not surprising that many people fulfil their wish for children in other countries. Surrogacy is one of the methods they use. This chapter sets out the Swiss position of recognition of overseas decisions, and the jurisprudence on the recognition of a parent-child relationship between a child born to a surrogate mother and the child’s intended parents. Aspects likely to be of particular international relevance are identified and critically examined.  
UNITED STATES
DEMYSTIFYING HOBBY LOBBY
Robin Fretwell Wilson
The United States Supreme Court’s controversial decision in Burwell v. Hobby Lobby Stores prevented the Obama Administration from mandating coverage under the Patient Protection and Affordable Care Act (‘ACA’) of all approved contraceptives (the ‘mandate’). This chapter places Hobby Lobby in the larger context of religious freedom in America. Part II recaps the controversy over the mandate, connecting it to guarantees that no one will be forced to provide abortion over moral or religious objections. This may account for the considerable concessions the Obama Administration gave to religious non-profit organizations that objected to the contraceptive mandate. Part III explains the enactment of the Religious Freedom Restoration Act, which provides more robust protection of religious liberty than the Constitution. Part IV then unpacks the Hobby Lobby decision and shows how the Administration’s accommodations for religious non-profit organizations drove the outcome — namely, that closely held corporations cannot be made to provide mandated coverage. Finally, Part V shows that the Religious Freedom Restoration Act’s exacting test may prevent the worst consequences forecast by critics.  It surveys post-Hobby Lobby lawsuits brought by objecting religious non-profit organizations and suggests it is unclear how the next round of litigation will fare.
ZANZIBAR
THE CHILDREN’S ACT OF ZANZIBAR (2011): PROCESS, PROGRESS AND POTENTIAL
Julia Sloth-Nielsen
This chapter reviews the adoption and scope of the Children’s Act of Zanzibar which was assented to and came into operation in 2011. It dwells briefly on the participation processes, including participation by children, in the lead-up to the finalisation of the Act. The substantive provisions that relate especially to justice for children (ie child protection, children in conflict with the law and child witnesses) are featured. The interface between the law and Islam, the predominant religion in Zanzibar, is noted. The extent to which the new law lays the ground work for a ‘child friendly’ Zanzibar is also gauged.









