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THE PROGRAMME ‘500+’

I hereby announce that all the acts referenced in this dissertation were translated by me, except The Family and Guardianship Code (except art. 135 par. 3) and The Act of 27 July 2005 Law on Higher education.
Introduction
The aim of my dissertation is to give an outline of the “500+” programme, which is widely believed to be the key project of the Polish government. It was announced and came into effect on the 1st of April 2016.
 It focuses on the welfare policy for non-affluent families and families with more than one child depending on their parents. Moreover, I would like to present both the assets and drawbacks of the programme in the light of the newest judiciary decisions and the impact that it has had on the maintenance obligation. It seems that the decisions provided in this dissertation which were made on the case created some precedents, despite how those are usually settled in common law systems.
The history of the programme and figures
The programme has its roots in the parliamentary election which took place on the 25th of October 2015. During the political campaign, the Law and Justice Party announced the new programme which would be introduced into the Polish social system, if the Party won the election. Ultimately it won and fulfilled this promise.

Overall, it must be taken into account that the real beneficiaries are the children, not the parents, who only appear as an intermediary between the national institutions which give the extra money and the children. This is why the great debate has arisen over the programme as certain citizens of the society believe that through supporting the children they are also encouraging irresponsible parents to be even more irresponsible. 
There is another major reason for introducing such a programme. The second important goal of this policy is to increase the birth rate. This urgent issue is becoming more and more pressing. In Ponad, in 1983 the birth rate amounted to 2.42 but now it is only 1.3 births per woman.
 According to the statistics carried out by Główny Urząd Statystyczny, i.e. GUS (Central Statistical Office) the birth rate saw an increase of 13.6% in January 2017 when it was compared to the statistics from January 2016.
 It seems that the programme works, or at least is contributing significantly to this success.
The last report prepared by the Ministry of Family, Labour and Social Policy stated that there are 3.83 million children under 18 who benefit from the programme. This amounts to 55% of all Polish children. Up until February the 28th 2017 the programme has cost 21 milliard PLN (4.9 milliard Euro).

However, there is the option to give some items or to pay for some services for the sake of a child instead of sending them the extra money per se, if the parents do not spend it the way prescribed by law and the spending is not compatible with its objective (art. 9 of The Act 11th February 2016 of State’s Support in Raising Children, hereinafter referred to as “a.s.s.r.c.”).
 In other words, the extra money is squandered. In this case, the family may receive some medicaments, cloths, nutrition etc. or when it comes to services, the rent for the house may be paid, dinners at school for the child, swimming lessons or language courses.
 The report of the Ministry of Family, Labour and Social Policy stated the highest rate of changing the benefits from financial ones to provided items and services occurs in Silesian Province (south Poland).

Moreover, there were worries that the unemployment rate, especially among women would increase because they would prefer to stay at home with children while receiving the extra money. It appears that those worries were unfounded as the European Anti-Poverty Network released a report revealing that the programme has a marginal impact on the unemployment of women. To be more precise, the rate indicating the percentage of women who are unemployed due to family obligations increased only by 8% , whereas the percentage of employed and unemployed women in general is almost unchanged.
 

Requirements
There are listed requirements that have to be met in order to be granted the extra money which amounts to 500 PLN (116 Euro). As I mentioned above, only a child may be a beneficiary.
 Here the term child is defined by an individual up to 18 years old.
 However, a person under 18 cannot benefit from the programme, if she or he is married, is placed in an around-the-clock institution which is responsible for maintaining the child or is in foster care, the child has its own child to whom the extra money has been granted or if the child exercises the family benefit of the foreign country which is similar to the extra money under the programme ‘500+’ unless the bilateral agreement or the rules on social security coordinations say otherwise (art. 8 of a.s.s.r.c.). Not only can a Polish child benefit from the programme, but children with other nationalities as well. The requirements are as follows: they must live in the territory of Poland while receiving the extra money, the provisions of the coordination of the security system apply to them or it stems from international bilateral agreement. Moreover, the parent may apply for the extra money, if he or she has a valid residence card with annotations indicating the free access to the labour market in Poland. This requirement would not be met however in the case of a citizen of a Third World Country who has got the work permit for no longer than 6 months, has come to Poland so as to study at university or another higher education school
, or this citizen has come to Poland and can work due to a visa (art. 2.2 of a.s.s.r.c.).
Having taken into consideration the model of a modern family, whose child and which parent may apply for the extra money from the programme must be specified. As I have stated above who is a child under Polish law, I will not repeat the definition and will instead discuss the current point. Hence, it can be a parent’s own child (biological), the child of his or her spouse, adopted child or the child under their guardianship. When it comes to the question who can receive the extra money granted to a child, it is a parent or both of them, legal guardian of the child and, finally, the actual caregiver (art.4.2 of a.s.s.r.c.). 
Income in relation to ‘500+’
The incomes of the parents do not have an impact on granting of the extra money while they are considered as the beneficiary of the second and the next children. It matters, however, when we consider the first child. Therefore, the salary of the parents per person within the family
 cannot exceed 800 PLN (186 Euros) or if any child is disabled 1200 PLN (279 Euros). Concerning the latter, this means that if the parents have two children and the second is disabled, the income criterion for the first one would be 1200 PLN (279 Euros), not 800 PLN (186 Euros). The right to receive the extra money is granted for one year so each year the parents ought to apply for it, if they want to have their documents taken into consideration.
 
Maintenance obligation in Poland
Below, I would like to discuss what the features of maintenance obligation are in the Polish legal system. It must be acknowledged that I will focus on the obligation between parents and children only, i.e. the situation when at least one of the parents must provide the maintenance payment imposed upon him or her rendered by the court for the sake of his or her child. 
The maintenance obligation in Polish legal system is an institution which aims to cover all the essential requirements needed for a child to grow up well and his or her well-being in general. In order to be successful in this, the parents need to support their children both mentally and financially. The first obligation is correlated with art. 96 of The Family and Guardianship Code (hereinafter referred to as ”f.g.c.”)
 stating that ”parents are obliged to care for the physical and spiritual development of the child, and prepare him/her adequately to work for the good of society in accordance with his/her talents”.
 Moreover, art. 133 §1 of f.g.c. sets forth that “parents are obliged to provide maintenance to a child that cannot provide for himself/herself, unless the income from the child’s property is sufficient to cover his/her maintenance and upbringing”. Then §2 says that “apart from the above situation, only someone who is without means is entitled to benefit from maintenance”. This means that if the child depends on their parents and cannot earn money, the parents are obliged to - firstly - provide means of substance, and secondly – provide means of education.
 However, the nature of the maintenance obligation towards a child who is not yet able to sustain himself, or a disabled person, may depend fully or partially on the personal efforts for the maintenance or upbringing of the eligible person. When such a situation occurs, the maintenance obligation of other people will fully or partially cover the maintenance or upbringing costs of the eligible person (art. 135 §2 of f.g.c.). This means that the nature of the maintenance obligation can be material (e.g. money) or immaterial (e.g. personal efforts).
 Some authors indicate that those “personal efforts” cannot be seen as the maintenance obligation per se but it is rather a kind of exception from this maintenance. The idea behind such reasoning is based on the balance by which one parent takes care of the child personally, whereas the other tries to live up to the financial expectations of the family.
 The Polish legal doctrine, however, is used to indicate the non-material character of this obligation, as it is granted to a child not in order to satisfy its financial interests but it should be perceived rather like a moral obligation which stems from a kinship.
 Irrespectively of the nature of this obligation, each judgment in court which imposes such an obligation upon a parent ought to have been concluded after having examined thoroughly the parent’s incomes and other assets which may be taken as fulfilment of this obligation.
 Moreover, the scope of the maintenance provided depends on the justified needs of the eligible person which should be interpreted reasonably, after having examined the situation of a certain family. This is because those needs are the basis for calculating how much the parent needs to pay for the sake of the child under the maintenance obligation.
 It should be noticed that while speaking about the maintenance obligation of the parent towards his or her child, the requirement stipulated in art. 133 §2 of f.g.c. does not apply to this situation. Therefore, it does not matter if the child under 18 is without means or not. Consequentially, if their child is under 18 both parents have to contribute to its maintenance, and the fact that the child is living with one of them should not result in the avoidance of the maintenance payment.

The problem arises, however, when I take a closer look at the different types of benefits which can be granted to a child. In the judgment rendered on 8th of May 1975 the Supreme Court settled that even if a child has been granted a scholarship this does not change the scope of the maintenance obligation. The reasoning is entirely justified.
 It is interesting to note that the scholarship counts as an income, though, if it is received by the parent who has to make the maintenance payments.
 Under the execution of the art. 173 of The Act of 27th July 2005 Law on Higher education
, a student can ask for financial benefits which consist of:
maintenance grant,
special grant for disabled persons,
scholarship as an outstanding student awarded by the rector,
scholarship for academic achievement awarded by the minister
scholarship for outstanding sporting achievement awarded by the minister,
assistance grants.
It appears to be obvious that the alleged judgement does not affect the financial benefits where the calculation does not depends on the income received, i. e. those stated in the letters: b, c, d and e.
 Therefore, what matters here is the maintenance grant which is granted to students from non-affluent families and the requirement is not to have more than 1051,70 PLN (ok. 244,60 Euro) per person in the family, i.e. parents and children monthly.
 The key information under the implementation of The Act of 28 November 2003 Law on Family Benefits, hereinafter referred to as “a.f.b.”)
 is that the money coming from the maintenance obligation counts as an income (art. 3 of a.f.b.). However, the maintenance payment which an obliged parent has to pay for the sake of his or her child does not count as an income while considering the situation from his or her part. To make it more clear, I will give an example. If the parent earns 2000 PLN (465 Euro) monthly and has to pay the maintenance amount of 400 PLN (93 Euro), his or her actual income is 1600 PLN (372 Euro) [i.e. 2000 PLN – 400 PLN = 1600 PLN]. Whereas if the parent with whom the child lives earns 2000 PLN as well and receives 400 pln in maintenance for the sake of their child from the parent under the obligation to pay, the income of this parent amounts to 2400 PLN (558 Euro) (art. 3.1 letter c of a.f.b.). As a consequence, it can be said that two kinds of benefits exist under the Polish legal system: firstly, that which depends on the income and secondly that which does not. It seems reasonable to me that the scholarships provided in the letters: c, d and e are based only on grades and academic or sporting achievements of a student, so in other words, the more a student works, the more likely he or she will receive it. Whereas other benefits mentioned above are to enable a student from non-affluent family to study which ought to be understood as a right to free education (art. 70.2 Constitution of Poland)
 existing under Polish law. 
Precedents
Even though the Polish legal system, which is a part of the civil law system, does not consist of precedents, there are some judgments that have determined the way the provisions of the statute grant the extra money, i.e. The Act on State’s Support in Raising Children ought to be examined. Therefore, I am going to describe shortly two of the precedents which I found the most significant. 
The one deals with joint custody and was rendered on the 1st of January 2017.
 At the very beginning the father was refused the extra money because of the fact that the court - while setting a divorce on the 17th of December 2010 - said that the children were living with the mother, whereas the father was only granted the right to stay in contact with the children. And, according to art. 5.2 of a.s.s.r.c. a divorced parent may be granted the extra money, if he or she along with the second parent were awarded the custody of a child (joint custody). In fact, the custody was awarded to both of them. However, under the art. 28 of the Polish Civil Code a child must only have one place of residence. So it is not possible for the children to have two places of residence i.e. at the mother’s house and the father’s house, only one of them should be considered while talking about the joint custody. Therefore, it should be noticed that, as the father outlined, the children actually spent 212 days out of the whole of 2016 with him. So it is clear that he actually was taking care of the children for most of the year. As the complainant (the father) marked, the institution of the joint custody was introduced to the Polish legal system on the 29th of August 2015
, whereas the divorce was announced five years earlier. Therefore, it would be unreasonable to take into consideration the judgment settling the divorce in which it was then just not possible to explicitly award the joint custody, as it did not exist in the Polish legal system. Finally, the Provincial Administrative Court (WSA) in Olsztyn stipulated that the institution which was responsible for considering the applications for being granted the extra money, ought to investigate the actual situation of the family more thoroughly and discover which of them actually takes care of the children. The main problem revealed in this case was the lack of a legal definition of joint custody in the Polish system. The Polish Family and Guardianship Code and the Polish Code of Civil Procedure
 only mention that such an institution exists but give no details what this means in practice.
 Therefore, it is obvious that the term has to be interpreted by the social welfare centres which are responsible for considering each application for the extra money and WSA
 in order to give guidance on how it can be defined in practice. Having read some judgments of the Provincial Administrative Courts, I must stress that disagreements concerning what joint custody actually means appears very often.

The precedent was taken by the Provincial Administrative Court (WSA) in Warsaw along with the intervention by the Ombudsman for the Children – Mr. Marek Michalak on the 7th of October 2016.
 A woman with four children had come to Poland from Central Asia. She was refused the extra money because her residence card did not indicate that she had a right to the labour market which, as I mentioned at the beginning of my dissertation, is the requirement to receive it. The WSA stated that the refusal does not comply with art. 4.1 of a.s.s.r.c., art. 2, 32, 71.1 and the first sentence of art. 72.1 of the Polish Constitution, the art. 2.1 and 26.1 of the Convention for the Children’s rights
, and the art. 23 of the Geneva Convention on the Status of Refugees
 because under their implementation, the refugees in Poland ought to have the same right to special assistance from public authorities as is granted to Polish citizens. Therefore, there was no need to consider whether this woman has the right to the labour marker or not, for she is entitled to it – as a refugee – ex lege. Consequently, not only the foreigners who were awarded the work permit may apply for the extra money but also those who obtained the refugee status, subsidiary protection and the authorisation to stay for humanitarian reasons as well.
Extra money in relation to maintenance obligation
The Ministry of Family, Labour and Social Policy has stated strongly that the goal of the programme was to support families in bringing up their children and increase the birth rate. It ought to be highlighted that the extra money should not help parents who neglect their maintenance obligation.
 Therefore, it can be said that it was to fulfil the standard and common needs of the child. Here the problem arises. It is because this extra money should be treated as the additional financial support in maintaining the well-being of the child, not to replace the parental obligation to do so. Despite the opinion of the Ministry, shortly after the programme was put in place (April 2016), a court in Rzeszów had rendered a decision in which it stipulated that a mother cannot ask to increase the maintenance payment for the sake of her child because she could have applied for the extra money from the programme “500+”.
 Similarly, this means that a parent who must pay maintenance obligation can ask to have it decreased because his or her child is receiving the extra money from the State. Therefore, this latter statement is the core of the issue. I must say, however, that the argument of the opponents of the programme, that because of the government’s social policy all the tax payers are taking part financially in bringing up the children of dishonest parents, is not accurate. In fact the Maintenance Fund which was reintroduced into Polish system in 2008, is also a form of support in maintaining the children whose parent neglect his or her maintenance obligation. The money from the Fund comes from the State, i.e. from the tax payers.
 Hence, in my opinion the most important point is the relation between the independence of the courts (art. 178 of the Polish Constitution) and the opinion of the Ministry stated above. The latter cannot be more than just the opinion because there is a separation of powers in Poland and the executive power has no right to impose its decision on the judicial one. All in all, it seems to me that it the extra money should depend on the maintenance obligation, and not the other way round. This, however, would make the programme more similar to the Maintenance Fund because the main requirement to obtain the money is that the parent who must pay the maintenance obligation has neglected to make his or her payments for at least 2 months.
 
Amendments
The case I described above was not the only one. Many more of them have occurred since. Therefore, the legislator made an amendment on the 20th of August 2016, and under the regime of art. 135 §3.3 of f.g.c. the extra money from the programme “500+” has no impact on the scope of the maintenance obligation arising from a parent-child relationship.
 The varied judgments of some courts have made too many differences and there was a real need to standardize the relation between the maintenance obligation and the extra money from the programme “500+”. The changes were made to the Code of Civil Procedure as well. Art. 890 §11 was introduced stipulating that the seizing of claims from a bank account does not cover the money coming from the benefit from art. 135 §3 of f.g.c.. Now the courts have a clear provision which has to be used by the judges so as to render their decisions as complying with law.
Even though those amendments were introduced into the Codes, on the 4th of April of 2017 Minister of Family, Labour and Social Politics revealed that some further changes will be introduced to the programme. One of them is especially crucial in relation to the subject matter. It is supposed that a single parent will have to reveal the decision that he or she receives the maintenance payment for the sake of the child from the second, lawfully obligated, parent. It may mean that the maintenance obligation would change the scope of the extra money or - what I find more probable, as there is no gradation while granting the extra money depending on the parent’s income, the high maintenance payment along with the income would make it completely impossible for the entitled parent to apply for the extra money granted to the first child.
 
Nevertheless, there are not enough details to lead me to make a decisive statement concerning the previous paragraph of my dissertation. Therefore, I will make my own remarks on the basis of the current Polish welfare system relating to the programme “500+” in the conclusion of this dissertation.
Conclusions
When a child receives the maintenance payment from the lawfully obligated parent, this money counts as an income while applying for the maintenance grant at school or university. It is because the maintenance is not seen as a benefit granted to an entitled child when its parent wants to do so on a whim. The parent is obliged by the decision of a court, so the maintenance payment is the part of the standard spending for some necessary and justified needs of the child who is living with the second parent. It may be said that if the parents lived together they would contribute equally to their child’s upbringing and the fact that they live separately - after a divorce - does not change this situation, as they still have to pay for their child necessary and justified needs. Therefore, I cannot find any reasons in favour of the Ministry’s statement in the current system. I would accept this,  though, provided that the extra money granted to a first child would not depend on the parents’ income. Then, the programme ‘500+’ could be treated as a special aid for Polish families awarded by the State. So, in this concept, each child under 18 would benefit from it. In my opinion, the creator of the programme mixed two types of benefits of completely different natures, i.e. the nature of additional financial support - the extra money, as it should be and the maintenance grant which nature is undoubtedly subsidiary.
 It is because of the limits related to the income per person within the family that this extra money seized the nature of the latter. 

However, I would impose the examination of the maintenance payment actually received by the entitled child upon the social welfare centres which are responsible for considering each application for the extra money. If a lawfully obligated parent neglected his or her obligation, the second parent would be entitled to the extra money provided that he or she would provide those centres with the decision of the court enforcement officer saying that the debtor (obliged parent) is irrecoverable. 
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�	Wypłaty z programu 500+ do korekty. Zobacz co się zmieni, http://tvn24bis.pl/z-kraju,74/rafalska-ujawnia-zmiany-w-programie-500-plus,729351.html (21.04.2017).


� The Social Welfare Act [pl. Ustawa o pomocy społecznej], enacted on 12th March 2004, art. 2, J.L. 2004, No 64, item 593.





